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INJUNCTION AGAINST FORFEITURE TO 
PRESERVE STATUS QUO PENDING 
SUIT. 

In Evans v. Sup: Council, Royal Ar- 
canum, 120 N. E. 93, decided by New York 
Court of Appeals, with dissenting opinion 
by one member of the court, it was held, 
that where plaintiff obtained an injunction 
against a fraternal benefit society to pre- 
vent his suspension for refusal to pay a pe- 
riodical assessment, which had been in- 
creased, and gave bond approved by the 
court to pay at the end of the litigation 
whatsoever might be found to accrue up to 
the time of final judgment in the cause, he 
did not thereby preserve his status quo, 
where he wholly lost in the suit. 

The court said: “Under the by-laws he 
had, by his own act, in refusing to pay the 
legal assessments ceased to be a member 
and had terminated his relations with the 
society. ‘The temporary injunction did not 
continue him a member. All that did, or 
pretended to do, was to enjoin the society 
‘from suspending’ him as a member ‘and 
from in any manner interfering with his 
rights and privileges’ therein. The society 
did not suspend him, nor did it in any man- 
ner interfere with his rights and privileges. 
He suspended himself.” 


The dissenting opinion said: “The opin- 
ion in this case makes the injunction order 
granted by the Supreme Court a useless 
formality and a nugatory process. I can- 
not agree that the injunction, which con- 
cededly restrained the officers from expel- 
ling Griffith Evans from the Royal Arcanum 
for the alleged non-payment of dues, was 
useless and a vain empty effort upon the 
part of the court to preserve his rights. The 
officers and the organization were re- 
strained, but a by-law or contract of the 





member, it is said, was so passively effec- 
tive as to nullify the injunction.” 


Neither the majority nor the minority 
opinion cites any authority for its view, but 
to us it seems clear beyond the possibility 
of reasonable dispute that the view of the 
minority must be correct. 


Let us reduce the position of the major- 
ity to finality in reasoning, and it is per- 
ceived, that there is no possibility of suc- 
cessful resistance to a raise in rates, except 
by tender of an amount that is evidently 
due, and keeping that tender alive at every 
recurring period of further assessment. In 
the meantime the member is barred from 
obtaining the notices that go out to mem- 
bers or from enjoying any right to take 
part, as a member, in the ordinary man- 
agement and control of the society's af- 
fairs. He becomes a sort of pariah in its 
ranks because he in good faith, presumably, 
is asserting alleged rights. 


But the principle the dissent invokes 
seems too familiar for scarcely any specific 
ruling to be instanced in its support. There 
are, however, one or two general principles 
which go to the very foundation of -equity 
jurisdiction that may be cited. 


Thus it is said in High on Injunctions, 
4th edition, § 5, that courts of equity in 
granting temporary injunctions “merely 
recognize that a sufficient case has been 
made out to warrant the preservation of 
the property or rights in issue im statu quo, 
until a hearing upon the merits, without 
expressing, and indeed, without having the 
means of forming a final opinion as to such 
rights.” 


And further: “Since the object of a pre- 
liminary injunction is to preserve the status 
quo, the court will not grant such an order 
where its effect would be to change a stat- 
us.” Tbid § 5-a. 

Long ago, Lord Brougham said that a 
court of equity confines itself “to stay a 
further injury—to keep things as they are 
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for the present.” Blakemore vy. Glamor- 


ganshire, 1 Myl. & K. 154. 


If there is but a single way whereby one 
in an assessment. society may preserve his 
status by keeping his contract alive, then 
it might be deemed jurisdictional, that he 
should do this thing or offer to do it in in- 
voking the aid of a court of equity in behalf 
of his contention. But, if such a court 
rightfully assumes jurisdiction, it can adopt 
its own means to preserve the status quo. 


In this case it appears that the court did 
adopt what it deemed an adequate plan to 
preserve the rights of the parties pending 
litigation. It required of plaintiff to exe- 
cute a bond to pay to the society defendant 
whatsoever at the time of final judgment 
in the case should be found:to be due. 
It does not appear to have been insisted on 
by the defendant that additionally plaintiff 
should pay at periodical times an admitted- 
ly lawful assessment, but apparently it was 
satisfied with the plan the court presented. 
It may have feared its insistence that plain- 
tiff could pay at periodical times, what he 
contended he only ought to pay, might be 
construed into an estoppel. 


3ut whatever its thought, the court pro- 
posed a substitute way to preserve the 
Had it 
no discretion this way in the exercise of iis 
rightful jurisdiction? To ask the question 
appears to us to suggest the answer. 


status quo fair to all parties alike. 


In the Supreme Court of the United 
States there has been ruling that bears 
some analogy to what we contend for above. 
Thus in Ex parte Young, 209 U. S. 123, 
the question was of the right of a railroad 
to arrest proceedings to collect penalties 
for disobedience of a statute in the regula- 
tion of a public service corporation. It 
was held that.a law, which by operation of 
deterrent penalties intimidated or was cal- 
culated to intimidate the corporation from 
resorting to a court, in attacking its con- 
stitutionality, itself operated in an uncon- 
stitutional way.. 


/ 





And later this court held that where tem- 


porary injunction was granted to restrain 
state officers from enforcing such a statute, 
recurring penalties will not be enforced, 
even though the action may finally be dis- 
missed. Wadley So. R. Co. vy. Georgia, 
235 U.S. 651, P. U. R. 1915 A, 106, cited 
in Collier on Public Service Companies, 
‘1918, page 42. This case exemplifies the 
extraordinary limit of equity jurisdiction 
and its beneficial exercise as well as any 


case we have in mind. 








NOTES OF IMPORTANT DECISIONS. 





EXPLOSION—REMOTE CAUSE OF FIRE. 
—In Bird v. St. Paul F. & M. Ins. Co., 120 N. E. 
86, decided by New York Court of Appeals, it 
was held that ruling by a court in case sub- 
mitted on agreed statement of facts, that an 
explosion 1,000 feet away causing fire, destroy- 
ing insured premises, was within the insur- 
ance policy thereon, should be reversed. 

The court goes into a very interesting dis- 
cussion of proximate and remote causes, so 
far as concerns actions in tort and in contract, 
with the conclusion that: “Our guide (in the 
case at bar) is the reasonable expectation and 
purpose of the ordinary business man when 
making an ordinary business contract. It is his 
intention, expressed or fairly to be inferred, 
that counts. * * * The inquiry for us is how 
far the parties to this contract intended us to 
go. The causes within their contemplation are 
the only causes that concern us. * * * The 
same cause producing the same effect may 
be proximate or remote, as the contract of 
the parties seems to place it in light or 
shadow. That cause is to be held pre- 
dominant. A common sense apprsisement of 
every day forms of speech and modes of thought 
must tell us when to stop.” 


This reasoning is pursuing what the court 
calls ‘“‘processes of logical illation to their ul- 
timate resulis,” and it is concluded that “in 
doubtful situations a jury must say where the 
line is to be drawn.” This, therefore, is but a 
ruling, that the burden of proof is on a plain- 
tiff to clear up a doubtful situation and if he 
does not clear it up, he is to be cast. 

But is this true? To the. mind of a jury, 
what a court might regard as a doubtful situa- 
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tion, needed no clearing up. And where a court 
by consent tries a cause as judge and jury, its 
determination should have the same presump- 
tion of correctness, both as to facts in con- 
flicting evidence and as to inferences from con- 
ceded facts, that the verdict of a jury has, pre- 
sumptively. Agreements upon stipulated facts 
should appeal to a judge sitting as a jury, 
just as if the jury itself were making a finding. 


CHARITY—GIFT TO “FRESH AIR FUND.” 
—JIn White v. Mayor and Common Council of 
Newark, 103 Atl. 1042, decided by New Jersey 
Court of Chancery, it was held that a testator’s 
gift of money to “the fresh air fund of New- 
ark” to be put out at interest, “to be used 
every summer for special needy cases that 
need to be sent right away,” expresses a suf- 
ficiently definite purpose, even though there was 
no organization existing in Newark, corporate 
or unincorporate, to manage such a fund. 


The court invokes the rule of equity, not 
permitting a charitable trust to fail for want 
of a trustee, and says: 


“It is to be noted that the gift is directly to 
the fresh air fund and not to a trustee. As far 
as appears, there is in Newark neither an in- 
corporated nor an unincorporated body called 
the fresh air fund, and the evidence fails to 
show the existence of any permanent fund of 
that description. All that appears is that the 
Female Charitable Society of Newark has a 
fresh air fund committee, whose duty it is 
to obtain special contributions each summer 
to carry on the work of sending poor children 
and adults to the country for an outing; and 
the city of Newark appropriates $10,000 each 
year for a similar purpose out of moneys de- 
rived from taxation. It may be that some of 
the Newark churches and institutions raise 
and apply money for a like object. The evi- 
dence fails to show that testator, in his life 
time, ever gave money to a fresh air fund 
or that he had anything to do with any society 
that dispensed such a fund.” 


But the court further said: 


“Such a fund is, according to the well-under- 
stood meaning of the expression, one used to 
send poor children and needy adults from the 
city into the country for an outing, especially 
during the hot weather. Its purpose being the 
physical and moral improvement of the poor 
and destitute, it easily falls within the desig- 
nation charity, as that term is understood in 
the law.” 


Therefore, such a gift is for a specific ob- 
ject quite as definite, generally or locally, to 
control expenditure of the fund, within the 
limitations of the bequest by way of special 
directions, as say to the poor of a designated 





locality. A will or any instrument, attempt- 
ing to create a fund of this character, is sub- 
ject to interpretation according to understand- 
ing of its terms in the place they are meant 
to apply. If on their face there arises a latent 
ambiguity, the rule is familiar that the am- 
biguity may be resolved by parol evidence. 
Such evidence is not to change a writing, but 
merely to explain it. This is a rule not alone 
applicable to instruments attempting to create 
charitable trusts, but to any instrument on 
whose face there is a latent ambiguity. For 
example, by United States court decision it 
has been held that a note for payment of “dol- 
lars” is considered, under proof, to mean “Con- 
federate dollars.” 





MASTER AND SERVANT—RISK _INCI- 
DENTAL TO EMPLOYMENT.—In Donohue v. 
East River Mill & Lumber Co., 120 N. E. 117, 
decided by New York Court of Appeals, it is 
held, that the climbing by an employe of a 
pile of lumber, so as to take portions thereof 
for delivery to a customer, where the method 
as to lumber of even lengths, was to provide 


footings in the manner of the piling, and~ 


for him to use jutting ends for a footing 
to climb, was not an obvious danger, where 
the lumber was not piled so as to supply foot- 
ings so as to safely climb and the employe 
fell when near the top and was killed, he be- 
ing directed by his superior officer to take tim- 
ber from the pile. It was said the burden was 
on the master to show contributory negligence, 
a question of fact for the jury. 


The court said: 


“The jury found that defendant was guilty 
of negligence. The remaining question is: 
Was the intestate guilty of negligence as a 
matter of law? * * * The evidence offered on 
behalf of plaintiff was not uncertain or sus- 
ceptible of a conclusion that intestate was lack- 
ing in the exercise of reasonable care at the 
time of the accident. Death had closed his 
lips and the evidence of witnesses to the acci- 
dent did not tend to disclose that he was care- 
less. The fact that he was injured by reason 
of using the way the defendant had furnished 
him does not justify the inference of contrib- 
utory negligence on his part. Maloney v. Con- 
rad S. S. Co., 217 N. Y. 278, 111 N. E. 835; 
Segford v. So. Pac. Co., 216 N. Y. 618, 111 N. 
E. 248.” 


It is not said in this case that the method 
of piling the lumber from which portions were 
being taken presented any obvious danger, 
though it was shown that in piles of lumber 
of uneven lengths, dependence was in getting 
footings on the ends sticking out and where 
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was not shown that such means were invari- 
ably supplied. Each pile was to be looked to, 
when employes were directed to climb and 
remove lumber for shipment. It is a harsh 
rule to compel an employe to dictate to an 
employer how he. should arrange lumber for 
safe handling. The case does not seem to 
present changing aspects in work as coming 
under the rule of assumption of risk by em- 
ploye ordinarily arising or to be expected. As 
this lumber was piled there was nothing in 
the way of casualness, and yet the danger 
might not be deemed so threatening that an 
employe would be justified in declining to obey 
a direction by the master. It more resembles 
a case of lack of safety in a working place, 
where the menace was not obvious. 








EFFECT OF STATUTES FIXING 
MAXIMUM RATES FOR PUBLIC 
SERVICE CORPORATIONS ON 
THE JURISDICTION AND POWER 
OF PUBLIC SERVICE COMMIS- 
MISSIONS. 


Delegated Power of Public Service Com- 
mission.—As the power to prescribe rates 
for service by a public service corporation 
is‘in the legislature it is apparent that all 
authority in a public service commission 
depends upon delegation by the former to 
the latter. The constitutionality of such 
delegation has been universally accepted by 
the courts of this country and many rea- 


sons have been given for its justification: 


by way both of immemorial practice at the 
common law and of its being of prime 
necessity in the practical direction of af- 
fairs. Thus a late work’ says: “If the 
state has, as has been affirmatively estab- 
lished, the power to regulate property af- 
fected with a public interest and businesses 
of a public character, it may delegate that 
power to a commission.” In an early Illi- 
nois case” it was said, in speaking of such 
delegation that: “Without this power legis- 


(1) Collier on Public Service Companies, 1918, 
§ 122, citing state and federal cases. 
(2) People ex rel. v. Reynolds, 10 I11., 1, 13. 





lation would have become oppressive and 
imbecile. Local laws almost universally 
call into action, to a greater or less extent, 
the agency or discretion, either of the peo- 
ple or individuals, to accomplish in detail 
what is authorized in general terms.” And 
in a West Virginia case,® it was said that: 
“While it is conceded as a general proposi- 
tion, that the making of reasonable maxi- 
mum rates, for general application, pri- 
marily, at least, is a legislative function, 
nevertheless it seems now to be established 
law, by state and federal decisions, that 
legislative control over railways and other 
public service corporations, may, within 
constitutional’ limitations, be delegated to 
public service commissions.” ‘The qualifi- 
cation of this delegation being “within con- 
stitutional limitations” is reverted to further 
along in this article. 


The West Virginia court goes on to say 
that: “The reason behind all such regula- 
tory laws and boards or commissions is the 
clear distinction to be observed between 
the prescribing of rates generally without 
any complaint, controversy or investiga- 
tion, and directing the observance of a cer- 
tain particular rate or schedule, after judi- 
cial or quasi-judicial investigation of its 
propriety.” 


And further, the author above alluded 
to speaks* of a decision by Fifth Circuit 
Court of Appeals® where it was said: “It 
is a familiar principle that a grant of leg- 
islative power to do a certain act carries 
with it the power to use all proper and 
necessary means to do it. The legislature 
in Alabama, under the constitution, has 
regular sessions every four years, which 
are to continue only fifty days. It would 
not be possible, without the introduction of 


(3) State ex rel. P. S. Commission v. Balti- 
more & O. R. Co., 76 W. Va., 399, 85 S. E. 714, P. 
U. R. 1915 D, 558. 


(4) Collier on Public Service Companies, 1918, 
§ 123. 


(5) R. R. Com. v. Central of Ga. Ry. Co., 170 
Fed. 225, 95 C. C. A. 117, 130. 
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a commission or some other agency, for it 
to properly exercise the power of regulat- 
ing rates conferred on it by the state con- 
stitution.” Taking it that in Alabama 
power is conferred by the constitution 
through the legislature, there the power 
the latter confers on a public service com- 
mission is ample within the purpose of the 
delegation thereof. ‘Therefofe the commis- 
sion has the same implied power to exe- 


‘cute the purpose of the delegation as the 


legislature itself has. The principle that 
a tribunal with purely conferred powers 
has no implied power is not so nar- 
row, that nothing is to be implied as 
to its carrying into effect any purpose 
in the plain grant of a power. This 
is well illustrated infra in the discussion 
of rulings on statutes in states having pub- 
lic service commissions, which statutes 
prescribe a statutory maximum a_ public 
service company or corporation may charge 
in the way of rate for service rendered or 
to be rendered. 


Statutes in Existence When Commis- 
sion Law Is Enacted.—In the treatment I 
am giving it is important to keep in mind 
the difference between maximum rate stat- 
utes already passed when a commission 
Jaw comes into existence, and such as are 
part of such a law or are snbsequently en- 
acted. I will proceed to treat the former 
class now and take up the other classes 
afterwards. 


In the first place, it is of no importance 
whether a rate is fixed by statute or by a 
commission. If the rate is confiscatory or 
insufficient to pay costs of traffic and 
proper outlays for taxes, etc., and to return 
to a public utility a reasonable profit on 
the use of its property it is a void rate.® 
There is no delegation of legislative au- 
thority, in a general way, but only a trans- 
ference to a commission of a particular 
function which the legislature might re- 
serve to itself, or rather leave unconferred 


(6) State P. U. Commission v. Chicago & W. 
I. R. Co., 276 Ill. 555, 114 N. E. 325, P. U. R. 
1917 Bb, 1046. 





to an agency.’ But whether conferred or 
unconferred, either acting exercises the 
same sort of authority as does the other. 


Limitations under the constitution apply 


and have the effect of making absolutely 
void acts in contravention thereof. There- 
fore, where a statute fixes a rate and it is 
succeeded by a law vesting in a commis- 
sion the right to fix such rate, the latter 
statute repeals all that is inconsistent in the 
former statute. 


This principle is well stated in a case by 
Missouri Supreme Court.* The court treat- 
ing a statute establishing a commission as 
one comprehensive in its scope and as oc- 
cupying “the entire field on given phases 
relating to rates and service” by public 
utilities, held that “all statutory rate pro- 
visions were eo instanti and ipso facto, r2- 
pealed.” The court said: “In no other way 
can the (commission) statute be given the 
vigor and be made a complete and rounded 
scheme adjusting itself to meet the form 
and pressure of the facts in each particular 
case and subserving right ends.” It was 
held, therefore, that the commission stat- 
ute “immediately displaced statutory rates 
so as to take away from them all validity, 
but it leaves statutory maximum rates in 
force until facts established before the com- 
mission call into play the modifications con- 
templated by the Utilities Act.” The pre- 
sumption of their being reasonable, because 
enacted under lawful power, gave them, so 
to speak, a modus vivendi until changed. 


In a late case by New York Court of 
Appeals,® it was said: “The policy of the 
state is said to be that the Public Service 
‘Commission should deal with the regula- 
tion of rates of fare charged by railroad 


(7) State v. A. C. L. R. Co., 56 Pla. 617, 47 
So. 969, 32 L. R. A. (N. S.) 639. 


(8) State ex rel. Railroad v. P. S. Commis- 
sion, 259 Mo. 704, 168 S. W. 1156. See also State 
ex rel. Rhodes v. P. S. Com., 270 Mo. 547, 194 S. 
W. 287, P. U. R. 1917 E, 315. 


(9) Quinby v. Public Service Commission, 
119 N. E. 433, P. U. R. 1918 D, 30. 
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corporations without limitations or re- 
straint and with the power to increase as 
well as decrease such rates.” See also de- 
cision by New York Supreme Court in 
Appellate Division.*° But the Court of 
Appeals said: “It has not’ been held by 
this court that the commission has power 
to raise ordinary rates of fare above the 
rate fixed by statute. The point was ex- 
pressly reserved for future consideration.” 
The Quinby case does say, however, that: 
“The purpose of the legislature was to pro- 
vide for the regulation of statutory fares 
by a board, which may be expected to pass 
equitably upon conflicting claims with its 
single purpose the common good, even 
where a maximum rate had: been fixed by 
the legislature.” 


Another Court of Appeals case"! merely 
upheld a charter amendment as a consti- 
tutional exercise of legislative power to fix 
rates, and the Quinby case in alluding to 
it says: “Rates fixed by special statute 
are still subject to regulation by the public 
service commission. The jurisdiction of that 
body over such rates is not to be reduced 
by implication. The legislature merely 
fixed the rate pro tempore.” 

New York Public Service Commission"* 
has construed this ruling to the effect “that 
statutory maxima may be overruled by the 
commission.” 


In West Virginia’® it was ruled that 
where a rate statute was first enacted and 
later a general commission law was passed 
and the commission was given power to 
suspend operation of a rate pending a hear- 
ing for a modification or change in rate, 
this included the right to change a prior 
statutory rate. It was, therefore, ruled 


(10) People ex rel. Railroad v. P. S. Com- 
mission, 171 App. Div. 607, 156 N. Y. Supp. 1065, 
P. U. R. 1916 E, 243 affirmed in 218 N. Y. 643, 112 
N. E. 1071. 

(11) Willis vy. City of Rochester, 219 N. Y. 
427, 114 N. E. 851. 

(12) Re Third Ave. Ry. Co. (P. S. C.) P. U. 
R. 1918 E, 100. 

(13) State ex rel. Commission v. B. & O. 
Co., W. Va., 85 S. BE. 714, P. U. R. 1916 
558. 


oF 





that as to a statutory maximum rate which 
was alleged to be confiscatory, injunction 
would not lie, because a commission law 
covering the subject of regulating rates 
had superseded the maximum rate statutes 
and by it a remedy had been prescribed in 
such cases which must be resorted to, that 
is to say by application to the commission. 


Statutory Maximums Fixed Coinciden- 
tally with or Subsequently to Enactment 
of Commission Law.—The question as to 
statutes coincident in point of time with 
enactment of a commission law, or subse- 
quently thereto, presents a very different 
situation from what I have been consider- 
ing. Whether a statute fixing a maximum 
rate is permanent in character or other- 
wise seems little involved as to statutes 
antedating a commission law, or -those 
passed while the commission law is in 
force or expected to come into play. As 
to prior legislation the question whether 
a commission law supersedes it is deter- 
minable by intent in the commission law. 
If there was a purpose that it should op- 
erate by way of repeal, then it would thus 
operate, whatever the intent of the prior 
law, taking it that the commission law is 
valid legislation. 


But as to coincident legislation, that is 
legislation enacted at the same session of 
the legislature, in Fifth Circuit Court of 
Appeals,'* it was said: ‘The contention is 
that when once fixed by legislative enact- 
ment, power cannot be conferred on the 
commission to change or repeal the law. 
That may be conceded as a general propo- 
sition. [I think, however, that is not true, 
because any act of the legislature is subject 
to repeal of itself.| If the legislature were 
to fix the rates as permanent rates, with- 
out the same or some previous act con- 
ferring authority on the commission to reg- 
ulate or change them, the rates could only 
be changed or repealed by the legislature 
itself. [I wish to say if a subsequent com- 


(14) R. R. Commission v. Central of Ga. Ry. 
Co., 170 Fed. 225, 95 C. C. A. 117. 
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mission act covered the entire subject of 
rate regulation this would be a repeal by 
the legislature itself.] But looking at the 
acts [“Eight group acts” passed at the 
same session as a commission act] in ques- 
tion and the other legislation relating to 
this subject, it is plain that the legislature 
has not intended, and did not fix, the rates 
as permanent rates. It was not intended 
to fix rates to last four years—from one 
meeting of the legislature to another. * * * 
The commission, from the time of its crea- 
tion, had power to reduce rates, and when 
the legislature fixed maximum or other 
rates, it knew of this power of the com- 
mission and did not repeal it.” 


It was only an incident, therefore, that 
at this same session the commission law 
had already been enacted. The legislature 
was deemed to be covering a hiatus in op- 
eration of the law. And if the commission 
had been granted merely the right to 
change rates, the argument in favor of not 
respecting the maximum would apply just 
as it was held not to apply as regards a 
reduction from the maximum. If the leg- 
islation as to a statutory rate was only 
temporary, it was temporary for one pur- 
pose as well as another. The court was 
merely discussing objection by a carrier to 
a commission reducing the maximum. 


As to the temporary character of rate 
regulation, it has been said:** “The reason 
given in many of the cases for the legisla- 
tive establishment of a commission of this 
character is that rates established by a com- 
mission are more flexible than those estab- 
lished by the legislature ; that railroad rate 
conditions change rapidly. and radically, 
and that rates established by one session 
of the legislature long before another ses- 
sion convened might be oppressive either 
to the carrier or to the shippers, and that 
as long as the rates established by the com- 
mission were reasonable rates, which ques- 
tion might finally be determined judicially, 


(15) State ex rel. G. N. Ry. Co. v. Railroad 
Commission, 52 Wash. 33, 100 Pac. 184. 





there was no invasion of constitutional 
rights.” 

‘It is a most familiar rule in statutory 
construction, that a law must, if possible, 
be upheld as a constitutional law. There- 
fore, if a commission law is in, existence 
and it commits to a commission the duty 
to fix constitutional rates for public utili- 
ties, and while such law is in effect a statute 
fixes maximum rates, then it ought to be 
construed as not repealing the commission 
law, if such rates cannot be constitutionally 
imposed. Rather should it be supposed, 
that the statute is no more than expression 
of desire by the legislature that its commis- 
sion shall respect such maximum, if up to 
or within such maximum, constitutional 
rights may be saved. It should not be 
taken as a repeal by mere implication of the 
commission method for securing constitu- 
tional rates. 


But Washington Supreme Court seems 
not of the view above expressed as a re- 
cent decision’ by the Supreme Court of 
that state seems to show. That case con- 
cerned what was called franchise provisions 
in a statute regarding service by a street 
railway. This statute antedated the com- 
mission law. After holding that a general 
law giving the commission power to reg- 
ulate rates did not on its face confer power 
to abrogate franchise provisions, the court 
did not definitely declare that a direction 
by the legislature that franchises should 
not be granted unless an arbitrary maxi- 
mum of rates should be observed by a 
street railway was a mere regulation of 
rates. It considered this ds a condition of 
the granting of the franchise, just as if it 
were a condition imposed by contracting 
parties. If it were the latter the condition 
would be enforced under the constitution 
protecting the obligation of contracts 
from being impaired. At all events, the 
court said: “If, as found by the commis- 
sion, the revenue of the petitioner based 


(16) State ex rel. Tacoma R. & P. Co. v. P. 
S. Com., Wash., 172 Pac. 890, P. U. R. 1918 E, 
277. 
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upon a 5-cent fare is not sufficient to pro- 
vide an adequate and sufficient service and 
at the same time afford a reasonable and 
proper income to the petitioner, the rem- 
edy is with the legislative branch of the 
government and not with the courts. It is 
the duty of the court to construe the law 
as it finds it.” 


This holding does not in any way con- 
sider the essential validity of a statute, 
which may require service from a public 
service company at an _ unconstitutional 
rate. It is hard, indeed, to say whether 
the court thought that a maximum rate 
statute working out an unconstitutional re- 
sult ought or not to be respected as a leg- 
islative expression or not. A decision by 
Department 2 of Washington Supreme 
Court,’* rendered two days later, several 
of the judges of the court in banc partici- 
pating, and the rulings in both cases being 
unanimous, it was held that rates in a fran- 
chise ordinance are contractual, and the 
public service commission “is not concerned 
with the enforcement of any contract.” 
The city, however, in the ordinances fixed 
the rate in this case. Therefore, it appears 
that neither of these latter cases are di- 
rectly in point as to a maximum rate statute 
governing a public service commission. 


As showing that maximum rates by a 
statute cannot mean an arbitrary maximum 
one of the Missouri cases** above cited is 
useful, and also as showing that such leg- 
islation is merely temporary. Thus the 
court said: “The situation as to com- 
mon carriers changes from year to year; 
sometimes even from month to month. A 
fixed hard and fast rate made one year 
might be almost confiscatory next year, or, 
conversely, the rate fixed might become 
far greater than the service rendered is 
worth. No legislature has the time, nor is 
it equipped with the machinery necessary, 
to investigate matters of rate making in 


(17) State ex rel. Ellertsen vy. Home Teleph. 
& Tel. Co., Wash., 172 Pac. 899. 

(18) State ex rel. Rhodes v. P. S. Com., 
supra. 





any manner which will serve to prevent 
its enactment of laws fixing reasonable 
maximum rates from being other than a 
mere guess. That often it may guess right 
cannot serve as an apology for the multi- 
tude of cases wherein its conceded good 
intentions may not save it from guessing 
wrong.” 


This reasoning was in a case, where the 
question was of a later commission statute 
repealing or not a prior statutory maxi- 
mum rate law. But I regard it also as ex- 
cellent reasoning for saying it applies to a 
contemporaneous or subsequent statutory 
maximum rate law. If there exists at the 
time of the statute’s enactment a commis- 
sion law with power generally to regulate 
rates, as they demand regulation, and this 
law provides safeguards for constitutional- 
ity in the regulation, why should it not be 
thought, as the Circuit Court of Appeals 
thought,’® that the legislature, knowing of 
the power of the commission and its own 
inability, in the premises, intended the com- 
mission to save the legislation from uncon- 
stitutionality? To view the matter other- 
wise is to attribute a species of folly to the 
legislature. 


But the Rhodes case shows that consti-° 


tutional provisions in various states spe- 
cifically provide for legislature establishing 


directly or indirectly “reasonable,” not ar- 
bitrary, maximum charges. Therefore, 


maximum means constitutional and of all 
constitutional rates a commission is re- 
garded by the courts as the only body as 
yet devised by law insuring even in a prima 
facie way a constitutional rate. 


New York View of Maximum Statutory 
Rate Restricting Jurisdiction of Commis- 
sion.—Because of war prices for labor and 
material for almost the first time it has 
happened that statutory maxima in rate 
fixing are challenged as not affording to a 
public utility opportunity to earn the com- 
pensation, it is constitutionally entitled to 


(19) R. R. Com. v. Central of Ga. Ry. Co., 
supra. 
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earn. Therefore, in New York the influence 
of a rate fixing statute was considered. 
Thus, in a case before New York Pub- 
lic Service Commission, First District,?° it 
was extensively discussed whether or not 
a maximum fixed by statute for gas rates 
limits the commission’s power to fix a rate 
beyond the statutory rate. The unanimous 
view of six members of the commission 
was, that as there was a constitutional dif- 
ficulty in the matter the commission should 
enforce the statute as it read and put the 
question up to the courts. The attitude of 
the writer of the opinion shows his leaning 
to the view, as following a prior New York 
case,*" that the statute infringed the con- 
stitutional rights of the gas company and 
was, therefore, void. Thus Chief Justice 
Cullen said in that case: “By the enact- 
ment of this statute the legislature intended 
to establish permanently a tribunal for the 
adjustment and determination of conflict- 
ing claims of consumers and corporations 
as to what were reasonable rates to be 
charged, and the validity of the statute 
must be decided, not on the possibility -or 
probability of its repeal.” The commis- 
sion asks: “Is the commission bound to 
force the companies to go to court * * * to 
get a ruling upon the present enforceability 
of such a maximum as to a particular com- 
pany, or may the commission itself deter- 
mine whether the rate fixed by statute has 
become confiscatory and thus the statutory 
limitation a denial of due process of law?” 


The question came on again before the 


New York Public Service Commission, 
Second District,?* and there it was held 
as to an act restricting the commission in 
the fixing of a rate, that it is better, where 
it is not clear that the statute is unconsti- 
tutional, to enforce it as it stands. 

There was dissent by two of the commis- 
sioners, one of them saying that: “The 


(20) Re Bronx Gas & E. Co. (M. G., P. S. C.) 
P. U. R. 1918 D, 300. 

(21) Saratoga Springs v. S. Gas, E. L. & P. 
Co,. 191 N. Y. 123, 83 N. E. 693, 18 L. R. A. (N. 
S.) 713, 14 Ann. -Cas. 606. 

(22) Re Municipal Gas Company (N. Y. P. S. 
Com.) P. U. R. 1918 D, 508. 





permission or authority given by the leg- 
islature to the commission to fix the rate 
not exceeding that fixed by statute must 
necessarily refer to a valid statute—one 
which is constitutional and can be enforced. 
* * * Tf this price (rate) is confiscatory, 
then the Supreme Court of the United 
States has held repeatedly that such a stat- 
ute is unconstitutional, and cannot be en- 
forced, * * * and the property of the com- 
pany is taken without due process of law. 

* * The legislature cannot take away 
from them (utilities) the right to a suffi- 
cient income necessary to enable them to 
perform their duty to the public.” 


The other dissenting commissioner said : 
“A statute that fixes a maximum rate, 
when taken in connection with statutes that 
compel continuity of service, regardless of 
cost, creates a method, when cost exceeds 
returns, whereby the property of bond- 
holders and stockholders is transferred 
automatically to the customers of the cor- 
poration. The result of compelling service 
and refusing a fair return is a taking of 
private property without just compensa- 
tion and is unconstitutional. * * * Only an 
investigation by a body duly authorized by 
law can develop whether or not a maxi- 
mum rate is confiscatory. * * * If costs are 
shown to exceed the statutory maximum 
rate, then the statutory maximum * * * 
should be disregarded and a proper rate 
fixed.” 


Unless, therefore, it could be discerned, 
that the legislature actually intends to re- 
peal a prior commission statute, when it 
fixes for a particular utility a maximum 
rate which subsequently becomes confisca- 
tory, ought not the statute to be disre- 
garded? Or, should the commission be left 
as a tribunal organized to do a certain 
thing, but with no power to do it? This is 
not a reserving by the legislature of power, 
but it is an attempt to curtail granted 
power by a statute which has no validity, 
in so far as it attempts thus to curtail 
power. 
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The question which so greatly disturbed 
two of the districts, in which public service 
commissions existed, finally came before 
New York Court of Appeals.** 

The court held in that case, that a maxi- 
mum rate statute for gas charges, though 
this is insufficient to meet expenses of pro- 
duction, deprived the public service com- 
mission of power to fix a higher rate. 

It may be that the fact, that the statute 
provides for such. commissions contempo- 
raneously existing in districts of a state, 
instead of one commission having jurisdic- 
tion over the entire state, shows, that the 
commissions are subject to a superintend- 
ing control by the courts so as to make 
their rulings on questions of law harmonize 
and the attainment of such harmony im- 
plied restriction of jurisdiction, but the 
Court of Appeals decides the question from 
a general standpoint. It does not, how- 
ever, discuss very greatly either the pur- 
pose of vesting regulation in such a com- 
mission, nor does it take into consideration 
except very briefly the constitutional right 
of a gas company to earn fair compensa- 
tion. 

Thus it is said: “It matters not between 
the legislature and the commission that 
the legislative maximum is confiscatory— 
even manifestly confiscatory. * * * The leg- 
islature may, within constitutional limits, 
withhold from the commission power or 
jurisdiction as its wisdom or choice may 
determine. * * * The legislature evidently 
intended to retain unto itself the power 
of fixing rates exceeding those fixed as the 
greatest statutes.” 

This statement as a mere ipse divit is 
open to criticism. There is no evident re- 
tention of power by the legislature to fix 
itself a rate by the mere presenting of a 
maximum without regard to whether that 
maximum be confiscatory or not. The com- 
mission statute grants the general power 
of regulation and to say it must not as to 

(23) People ex rel. Municipal Gas Company 


v. Public Service Commission, 2d District, 120 
N. B. 





a particular feature of regulation do a cer- 
tain thing as to rates is, I may concede, en- 
tirely lawful as a restriction. But the ex- 
ception should be construed as is the rule 
with exceptions. It is a carving out of 
power granting something that would nat- 
urally come therein. And when the at- 
tempt to carve out encounters a constitu- 
tional barrier, the attempt should be deemed 
abortive. Otherwise dislocation of the 
larger purpose of the statute is effected 
merely by an exception in its operation. 
Shall we reject all that courts have said 
about the legislature being inherently in- 
capable of attending to rates itself, and dis- 
cern in the statute a purpose to relegate 
the entire matter to the courts? We ven- 
ture to think such a purpose should mani- 
festly appear or it will not be adjudged to 
exist. And further, I think that there is 
more to be considered than a mere ques- 
tion between the legislature and the com- 
mission. The commission is empowered 
to make rates prima facie sufficient and 
just between utilities and their patrons. 
Parties are entitled to a hearing before it. 


N. C. CoL.ier. 
St. Louis, Mo. 








SALES—GUARANTY OF FITNESS. 





GILBO & SWARTZ v. MERRILL’S ESTATE 
et al. 





(Supreme Court of Vermont. Chittenden. May 
17, 1918.) 





104 Atl. 10. 





Where contract for windmill water supply 
system specified sizes of the pipes and further 
guaranteed efficiency and operation of the plant, 
the guaranty was no more than a guaranty of 
such efficiency as the work properly carried out 
according to specifications would afford, and 
contractor was not responsible for inefficiency 
resulting because pipes specified were too 
small. 





HASELTON, J. This is an appeal to the 
county court from the disallowance by the 
commissioners on the estate of Anna S. Mer- 
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rill of the plaintiff’s claim. In county court 
the case was tried on a declaration in as- 
sumpsit in the common courts. The plea was 
the general issue. The trial was by the court, 
and on findings made judgment was rendered 
for the defendant. The plaintiff brings a bill 
of exceptions. 


The plaintiffs are successors to Gilbo & To- 
bin, who contracted with Anna S. Merrill and 
her husband, James A. Merrill, to install on 
the Merrill farm in Addison, on the shore of 
Lake Champlain, a water system comprising 
a windmill, a tank and tankhouse, a pipe lead- 
ing from the lake to the windmill, a pipe lead- 
ing from the windmill to the tank, and other 
pipes. Gilbo & Tobin and Gilbo & Swartz, 
who have been treated throughout as stand- 
ing in the shoes of Gilbo & Tobin, will herein 
be spoken of indifferently as the plaintiffs. 
Following the language of the bill of excep- 
tions the word “defendant” is herein used to 
designate the intestate, her husband, a party 
to the contract, her estate, or her administra- 
tor as the sense may require. No confusion 
can result. The defense on trial was by way 
of recoupment and the claim of non-accept- 
ance. The contract was not fully performed 
by the plaintiffs within the time specified in 
the contract in certain respects as found and 
designated by the court. Some time after the 
expiration of the period fixed for the comple- 
tion of the contract the defendant caused a 
letter to be written to the plaintiffs pointing 
out certain failures to perform, and stating 
that the things left undone must be done by 
a day named or the defendant would proceed 
to do them and charge the plaintiffs therefor. 
No one appearing in answer to the letter, the 
defendant undertook the completion of the 
work, and- in doing so paid out various sums. 
Thereafter-the defendant commenced to op- 
erate the plant, and because of inefficient or 
improper construction the windmill fell and 
the defendant was obliged to expend a sum 
named to repair it. The court finds that the 
plant, from the commencement of its use until 
the defendant sold the premises on which it 
stood, never operated in a satisfactory and 
efficient manner; that it was at no time an 
efficient working windmill water plant; and 
that the main trouble with it lay in the size 
of the pipe from the windmill to the tank or 
in the intake pipe. The court finds that the 
pipe from the windmill to the tank was too 
small for the intake pipe. There is expressed 
an inability to find how much it would 
cost to correct this defect, which is 
treated as chargeable to the plaintiffs, but 


54 N. E. 661; 6 R. C. L. 866. 





there is a finding that in addition to making 
the repairs referred to the defendant was 
obliged to purchase a gasoline engine costing 
$51 in order to make this windmill plant con- 
stantly available. The contract price for the 
plant agreed upon was something over $800. 
The defendant had paid the plaintiffs $400 on 
account, and claimed to have been damaged 
through the default of the plaintiffs under the 
contract to an amount more than the balance 
unpaid under the terms of the contract. On 
its findings and failures to find the court ren- 
dered judgment for the defendant as stated 
at the outset. 


The finding which the court makes the main 
cause of damages to the defendant is, as al- 
ready appears, the finding as to the size of 
the pipes. The pipes were, however, of the 
precise size fixed by the contract, and the 
plaintiffs took an exception on this ground. 
The force of the claim under this exception 
the defendant attempts to meet by pointing 
out, what is true, that the contract contained 
this clause, “The efficiency and the operation 
of the plant is guaranteed,” and by calling 
attention to the finding that the plant was not 
efficient. But the contractors were neverthe- 
less bound to follow the specifications, and 
the guaranty of efficiency was no more than a 
guaranty of such efficiency as the work prop- 
erly carried out in accordance with the speci- 
fications would afford. Bush v. Jones, 144 Fed. 
942, 75 C. C. A. 582, 6 L. R. A. (N. S.) 774; 
MacKnight Co. v. Mayor & Co., 160 N. Y. 72, 
There are in 
the case no findings that reach back of the 
contract and make the plaintiffs responsible 
to the defendant on account of its terms and 
specifications. So in regard to this funda- 
mental basis of the judgment very substantial 
error intervened. 


The court found that the contract was not 
complied with because the floor of the tank- 
house within its walls, the floor upon which 
the tank rested, was of an unstable character. 
The plaintiff excepted to this finding and also 
to the finding already. mentioned that the wind- 
mill accident was due to improper construc- 
tion. These two exceptions the plaintiff briefs. 
But there was some evidence to support each 
finding, and as to the tank floor, windmill, and 
some other matters there were no specifications 
which prevented the full operation of the un- 
dertaking for the construction of an efficient 
plant. 

Some exceptions to the exclusion of evi- 
dence were taken, but the evidence shut out 
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against exception was properly excluded, 
either because of remoteness or because its 
admissibility under the plaintiff’s specification 
was not made to appear. Some questions that 
might naturally have arisen in the trial of 
the case are not presented by the bill of ex- 
ceptions. 

Judgment reversed and cause remanded. 

MILES, J., did not sit. 


Note—Implied Warranty as to Fitness of an 
Article Sold—In Davis-Calyx Drill Co. v. Mal- 
lary, 137 Fed. 332, 69 C. C. A. 662, 69 L. R. A. 973, 
decided by Eighth Circuit Court of Appeals, it 
was held in majority opinion by Sanborn, J., that: 
“No implied warranty that a machine, tool or 
article is suitable to accomplish a particular pur- 
pose or to do a specific work arises, where the 
vendor orders of the manufacturer, or purchases 
of the dealer, a specific, described or definite 
machine, tool or article, although the vendor 
knows the purpose or work which the purchaser 
intends to accomplish with it and assures him 
that it will effect it. Such an assurance is but 
the expression of an opinion, when it is followed 
by a written contract complete in itself, which 
is silent upon the subject. The extent of the 
implied warranty in such a case is that the ma- 
chine, tool or article shall correspond with the 
description or exemplar and that it shall be suit- 
able to perform the ordinary work which the 
described machine is made to do.” 


Thus in Seitz v. Brewers’ Refrig. Co., 141 U. S. 
510, 35 L. ed. 837, 12 Sup. Ct. 46, it was held 
that where defendant sold a machine for cooling 
a brewery and vendor said his machine would 
continuously cool 150,000 cubic feet of air to a 
temperature of 40° Fahrenheit, and on reliance 
vendee entered into a contract for a No. 2 size 
refrigerating machine, of the sort constructed by 
it, and it proved incapable of cooling such an 
amount of cubic feet of air at such degree, the 
case was ruled as stated by Sanborn, J., supra. 


And in Milwaukee Boiler Co. v. Duncan, 87 
Wis. 120, 58 N. W. 2332, 21 Am. St. R. 33, 
where purchaser informed manufacturer that he 
required a boiler to produce 130 pounds of steam 
working pressure, and the manufacturer offered 
to furnish a definitely described boiler which 
failed to produce such amount of steam, it was 
held there was no implied warranty that it would 
do this. The court said: “The distinction seems 
to be between the manufacture or supply of an 
article to satisfy a required purpose and the manu- 
facture or supply of a specified described and 
defined article.” 


Where a vendee orders from a catalogue an 
auger to bore wells it was held that there was no 
implied warranty that it would satisfy, but only 
that “it should conform to the description and be 
of good material and workmanship according to 
that description, but none that it would answer 
the purpose described or supposed.” 


An implied warranty is negatived where articles 
sold are such as in the ordinary course of business 
are manufactured in the general market. Lom- 
bard W. W. G. Co. v. Great Northern Paper 
Co., Me., 63 Atl. 555, 6 L. R. A. (N. S.) 180. 





‘That is to say a known, described and defined 


article. Allivant v. Bayley, 5 Q. B. 288; Prideaux 
v. Burnett, I¥C. B. N. S. 613. 

In Holt v. Sims, 94 Minn, 157, 102 N. W. 386, it 
was held that though the purpose by the purchaser 
was known by the seller, yet if article also is 
known to the purchaser, there is no implied war- 
ranty that the article, a heating plant, will com- 
fortably heat a dwelling. 


And so where purchaser contracted for a defi- 
nite, well-known kind of boiler, specifying the 
size, form and material, the manufacturer’s knowl- 
edge of the supply of water on which the pur- 
chaser must depend in using the boiler did not 
raise an implied contract that it would work suc- 
cessfully with such supply of water. Grand Ave. 
Hotel Co. v. Wharton, 79 Fed. 43, 24 C. C. A. 441. 

In Wheaton Roller Mill Co. v. John T. Noye 
Mfg. Co., 66 Minn. 156, 68 N. W. 854, it was 
ruled that in a sale upon contract providing for 
a boiler and engine of particular make, size and 
power, there was no implied warranty that it 
would be sufficient to operate the mill for which 
it was intended, 

On the whole, therefore, it is to be said that, 
where a purchaser buys a known article in the 
trade he is supposed to judge of its fitness, and 
so where he specifies its size and power. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





WEST VIRGINIA LAWYERS PREPARE TO 
ADVISE MEN CALLED TO THE COLORS. 





West Virginia lawyers have, in a very prac- 
tical manner, indicated their intention to pro- 
tect the legal interests of men of that state 
who enter the miliary service of the country, by 
publishing a booklet of all federal and -state 
laws affecting the interest of the soldiers. 


This work is undertaken under the direction 
of the Central Legal Advisory Board of West 
Virginia, assisted by the local advisory boards 
in each county. We cannot help but believe 
that this scheme is much to be preferred over 
that adopted by some bar associations of creat- 
ing new committees for that purpose. The men 
called under the selective draft law are already 
acquainted with the legal advisory boards who 
assisted them in the preparation of their ques- 
tionnaires, and it is a needless waste,of or- 
ganization and effort to substitute some other 
form ot organization to continue to furnish the 
services which the bar of each state has pledged 
itself to render to the men in arms during 
the continuance of the war. 


The booklet now being distributed by the 
legal advisory boards contains a brief explana- 
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tion in simple language of the rights of West 
Virginia men while in service. Chapter one is 
devoted to an explanation of the Soldiers’ and 
Sailors’ Civil Relief Act (Approved March 8, 
1918); Chap. 2, to the War Risk Insurance 


Law (Approved October 6, 1917); Chapters 3,. 


4 and 5 discuss the law of West Virginia rela- 
tive to decedents’ estates, descents and distri- 
bution, wills (including nuncupative wills) and 
the rules of war as to personal property in 
camps. The remainder of the booklet treats of 
miscellaneous matters of interest to a soldier, 
such as the benefits derivable from powers of 
attorney and the creation of certain trusts. It 
advises him of his criminal liability and im- 
munity from arrest while in the military service 


as well as of his civil rights, such as the right 


to vote while in camp. 


In an appendix to the booklet is a list of the 
names and addresses of all members of the 
state and county legal advisory boards, and an 
invitation is given to every soldier or sailor 
of West Virginia to freely communicate with 
any member of his local board. 


The Central Legal Advisory Board of West 
Virginia is composed of the following: Chair- 
man, Wells Goodykoontz Williamson, President 
of the West Virginia Bar Assn.; Secretary, 
Fleming N. Alderson, Richwood, v.-Pres. for 
W. Va. of the American Bar Assn.; James W. 
Vandervoort, Parkersburg, member for W. Va. 
of General Council of American Bar Assn.; 
Hon. E. T. England, Charleston, Attorney Gen- 
eral. 








BOOKS RECEIVED. 





The Development of German Prize Law. By 
Charies Henry Huberich, J. U. D., D. C. L., 
LL. D., of the United States Supreme Court Bar; 
and Richard King, Solicitor of the Supreme 
Court, London. New York. Baker, Voorhis & 
Company. 1918. 





Evolution of Law: Select Readings on the 
Origin and Development of Legal Institutions 
—Vol. III. Formative Influences of Legal De- 
velopment. Compiled by Albert Kocourek, Pro- 
fessor of Law in Northwestern University, and 
John H. Wigmore, Professor of Law in North- 
western University. Boston: Little, Brown & 
Company. 1918. Price, $4.00. Review will 
follow. 





HUMOR OF THE LAW. 





Recently in an Oklahoma court an attorney 
had been many times overruled by the court 
during the morning session. The attorney ar- 
rived in the court room at 1:35 P. M., whereas 
court had adjourned to 1:30. The court and 
the attorney disagreed as to what was, in fact, 
the correct time, and the discussion ended 
with the despairing statement by the attorney: 
“Very well, your honor. Let’s have it that way. 
I had hoped, however, that the time of day 
was one subject on which we might agree.”— 
Law Notes. 


In an anecdote related of General Sam Hous- 
ton, it was said that a young officer, not in his 
command, conceiving himself deeply aggrieved 
by some act of the general’s, challenged him 
to mortal combat. Not- receiving any reply, 
he called to see the general in person to in- 
quire if he had received this communication, 
to which the general replied in the affirmative. 
The young officer then asked with some 
warmth: “I came to know, sir, if you are go- 
ing to refuse me satisfaction?” Whereupon 
General Houston, reaching up to a board on 
his desk, selected a card from a number of oth- 
ers and handed it to him. It bore the young 
officer’s name, and was numbered 73. The 
young officer examined the card with intent- 
ness, and asked the general what it meant. 
“Why, it means, sir, that you are number 73, 
and as soon as I kill the seventy-two others, I 
will attend to you!” 





The tired representative of a Yokohama rail- 
road association stretched himself when his 
train reached St. Louis. He had been sent to 
the United States to get an insight into ef- 
ficiency as exemplified on the Santa Fe, Bur- 
lington and Pennsylvania lines. He had taken 
the southern route across the western plains. 
it was unfortunate that he had come to study 
efficiency just when the railroads of the United 
States were tied up with the worst freight glut 
in history. His train was fifty-seven hours late 
at St. Louis, and he was not much impressed 
with American railway methods. “Get me a 
time table so that I can figure out when I will 
get to New York,” said the Japanese expert to 
the colored porter. “A time table, mister?” 
replied the porter. “I’s afraid it ain’t a time 
table what you needs. What you want is a 
calendar.”—The Argonaut. 
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1. Attorney and Client—Attorney’s Lien.— 
Counsel, retained by defendant, who, with his 
wife, assigned interest in residuary estate of 
grandfather, to defend action by assignee, held 
to have lien on fund remaining after payment 
of assignee’s claim, despite subsequent assign- 
ment to trust company and individual.—Steuart 
v. D’Esterre, N. Y., 170 N. Y. S. 936. 


2. Disbarment.—The court has authority to 
discipline or disbar an attorney, whose actions 
indicate disregard for honesty and decency in 
his dealings, outside his profession, with his 
ae men.—In re Somerville, N. Y., 170 N. Y¥ 


3. Bankruptcy — Conditional Sale. — Under 
Const. Tex. art. 16, § 37, and Rev. St. Tex. 1911, 
arts. 5622-5627, seller of machinery who filed con- 
tract within one month of delivery held to have 
lien valid as against trustee in bankruptcy who 
under Bankr. Act, § 47a, took rights of lien 
creditor, for land on which machinery was in- 
stalled could readily be located from contract. 
—Reeves v. York Engineering & Supply Co., U. 
S. C. C. A., 249 Fed. 513. 

4. Exemption.—As claim for exemption is 
sufficient, if made generally under exemption 
laws of state, an order allowing Pennsylvania 
bankrupt shares of corporate stock as part of 
, his exemption will not be reversed, because 

bankrupt claimed same under Act Pa. April 9, 
1849, although act really allowing exem tion 
was that of April 8, 1859 (P. L. 425).—In re 
Dittmar, U. S. C. C. A. 249 Fed. 606. 


5. Preference.—Where within four months 
of adjudication, bankrupt, whose indebtedness 
to bank was overdue, gave a bill of sale con- 
yeying certain property to bank’s attorney, who 
transferred to bankrupt funds lent by bank on 
security of bill of sale, and bank thereupon 
applied to its indebtedness such funds, which 
were deposited to credit of bankrupt, transaction 
must be deemed a scheme to prefer bank.—Far- 
mers’ State Bank v. Freeman, U. S. C. C. A., 249 
ore 579. 

Preference.—Under Bankruptcy Act July 
1, ‘398, § 60b, declaring that, if a transfer, etc., 
shall operate as a preference, and person re- 
ceiving it or to be benefited thereby, or his agent, 
shall have reasonable cause to believe that trans- 
fer would effect a preference, it shall be void- 
able, notice of facts which would invite a person 

















of reasonable prudence to inquiry is notice of all 
the facts which a reasonably diligent inquiry 
would develop.—Farmers’ State Bank v. Free- 
man, U. S. C. C. A., 249 Fed. 579. 


7. Banks and Banking—wNotice of Usury.— 
Where a cashier of a state bank had knowledge 
that a note held by it was usurious, and was 
active in converting such bank into a national 


“bank of which he became vice-president, his 


notice of the note’s infirmity is notice to the 
national bank.—Manchester Nat. Bank v. Hern- 
don, Ky., 203 S. W. 1055. 


8. Bills and Notes—Equity. — Stipulation in 
certificate of deposit for payment upon their 
return or surrender properly indorsed is for 
safety and convenience of bank, and makes the 
certificate representative of deposit, so that its 
mere delivery with the intention to pass title 
to deposit would so operate in equity.—Johnson 
v. Blackmon, Ala., 78 So. 891. 


9. Brokers—Commission.—Insurance ‘broker, 
who had procured for defendant surety com- 
pany application for bond for two years, held 
entitled to commission on second year’s pre- 
mium as well as first, regardless of any agree- 


. ment made by defendant with one appointed, 


before second premium was paid, to take notice 
of its local agent.— American Surety Co. v. 
Sheerin, Tex., 203 S. W. 1120. 


10.——Contract.—Where broker was to sell 
land at $22,000 on commission of 5 per cent, 
and a contract was entered into at $21.500, 
which was signed and agreed to by the owner, 
with proviso that broker should get an even 
$1,000 “when the sale is consummated,” the 
latter words must have referred to some future 
event, and not the time of signing the contract 
of sale.—Alison v. Chapman, Cal. 173 Pac. 
389. 


11. Caneellation of Instruments—Equity. — 
Equity having jurisdiction of suit to cancel con- 
tract between complainant and defendant, giv- 
ing defendant percentage of profits which were 
expected to result from complainant’s acquisi- 
tion of a leasehold, in which transaction de- 
fendant was interested, on ground that defend- 
ant concealed a profit received from the owner, 
may, for purpose of doing coplete justice be- 
tween the parties, decree a recovery of the 
sum concealed by defendant.—Reid v. Shaffer, 
U. S&S C. C. A., 249 Fed. 553. 


12. Carriers of Goods — Evidence. — Where 
plaintiff, suing for so-called loading charges, 
did not claim any fraudulent concealment by 
defendant that such an allowance was granted 
to shippers, it was immaterial when plaintiff 
discovered that no such allowance had been 
made.—Cuneo Importing Co. v. New York Cent. 
R. Co., N. Y¥., 170 N. Y. S. 940. 

13. Rates.—It being practical to ship a car- 
load of apples in a common box car, plaintiff 
shipper, who demanded a box car for such 
shipment, but was forced to take an iced car at 
an additional rate, was entitled to recover ad- 
ditional rate exacted of and paid by him.—Mis- 
a R. Co. v. Fields Bros., Ark., 203 S. 
W. 1036 


14. Carriers of Passengers— Res Ipsa Lo- 
quitur.—The doctrine of res ipsa loquitur has 
no application to a case where a passenger is 
injured by some defect in the floor of the car 
which is visible to him and which caused him 
to fall while attempting to alight at a station. 
—Cloud v. Kansas-Oklahoma Traction Co., Kan., 
173 Pac. 338. 


15. Charities—Religious Corporation.—Where 
land of a religious corporation used exclusively 
as a cemetery was divided into lots, sold to 
members at 40 cents and to non-members at 
80 cents per foot, the corporation was not a 
charitable corporation, and its property was 
liable to special assessment.—City of Chicago 
v. Kehilath Anshe Mayriv, Ill, 119 N. E. 905. 

16. Chattel Mortgages— Record of.—Where 
mules were in W. County when mortgage was 
executed thereon to secure purchase price, fail- 
ure to record mortgage in that county until 
after an attachment was levied upon them did 
not render mortgage void as between parties, 
and, in view of Code 1907, § 3386, it was as 
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valid against mortgagor as if properly recorded 
in all counties required by section 3376.—Hill 
v. Rentz, Ala., 78 So. 881. 


17. Commerce—Bill of Lading.—Implied au- 
thority from Interstate Commerce Commission 
to interstate carrier to waive stipulation in 
uniform bill of lading could not have con- 
trolling effect in shipper’s suit for damages 
against carrier, where order of Commission was 
not in existence when cause of action arose 
or suit was commenced.—Houston E. & W. T. 
Ry. by v. Houston Packing Co., Tex., 203 S. 
W. 1140. 


18.——-Employe.— A servant in switchyards 
operating a motor to carry switchmen back and 
forth, and injured while hauling switchmen 
who had been looking after cars of coal mov- 
ing within the state, but because they belonged 
to the company subject to reconsignment to 
points without the state, was not engaged in 
interstate commerce.—tillinois Cent. R. Co. v. 
Industrial Board, Ill., 119 N. E. 920. 


19. Employe.—If railroad car on which re- 
pairer was working when he was killed was to 
be returned to state service after repairs, state 
law fixed rights and duties of railroad and re- 
pairer’s administratrix.—Cook v. Southern Ry. 
Co, S&S Cc, 9 S E. 148. 


20.—Employe.—A railroad employe injured 
while on tracks on his way to repair dwelling 
of general manager was not at the time em- 
ployed in interstate commerce within the fed- 
eral Employers’ Liability Act.—Walden v. Cum- 
berland R. Co., Ky., 203 S. W. 8654. 


21. Employe.—A railway signal maintainer, 
who was furnished a tricycle by his employer, 
an interstate carrier, to make his rounds, was 
engaged in interstate commerce when return- 
ing to his home after leaving the last sig- 
nal, within the meaning of the federal Em- 
ployers’ Liability Act.—Louisville & N. R. Co. 
v. Mullins’ Adm’x, Ky., 203 S. W. 1058. 


22. Safety Appliances.— Where railroad’s 
conductor when injured was engaged in switch- 
ing car bound out of state of Virginia to siding 
to be sent to home road, he and railroad were 
engaged in interstate commerce, and federal 
Safety Appliance Act was applicable.—Fays- 
soux v. Seaboard Air Line Ry. Co., S. C., 96 S. 
E. 150. 

23. Constitutional Law — Legislative Act. — 
Determination of city council, fixing district to 
which expense of street improvement should be 
chargeable, was legislative act which Supreme 
Court cannot review in suit to enjoin enforce- 
ment of municipal liens —Wagoner y. City of 
La Grange, Ore., 173 Pac. 305. 

24.-——Public Utilities—The Public Utilities 
Act, regulating passenger fares and _ prohibit- 
ing discrimination is not in conflict with Const. 
U. S. art. 1, § 10, prohibiting states from pass- 
ing laws impairing obligations of contracts, in 
preventing performance of free transportation 
condition in deed to railroad.—Hite v. Cincin- 
nati, I. & W. R. Co., Ill, 119 N. E. 904. 

25. Regulation of Barbers.—Laws 1909, p. 
98, regulating the business of barbers and re- 
quiring certain study and practice and the pay- 
ment of certain registration fees, but not re- 
quiring those following such business at pass- 
age of act to be examined, held not to confer 
special privilege or immunity upon those en- 
gaged in such business at time of enactment, in 
violation of Const. art. 4, § 22.--People v. Logan, 
Tll., 119 N. E. 913. 

26.——Segregation of Races.—An ordinance 
forbidding occupancy by a member of one of 
races of a house in a block in which members 
of other race are “only” residents held to deny 
due process of law in violation of Const. U. S. 
Amend. 14.—Jackson v. State, Md., 103 Atl. 910. 

27. Contract—Illiteracy.—llliteracy is not a 
defense to a contract, and, if a party to con- 
tract cannot read an instrument, it is as much 
his duty to have it read to him before he signs 
it as it would be to read it before signing if 
he were able to do so.—Shulman v. Moser, I1l., 
119 N. E. 936. 

28. Personal Service.—Contract by which 
defendants sold to W. a one-fifth interest in a 























cotton brokerage business, W. to pay a speci- 
fied sum of money, and to receive one-fifth of 
the net profits, and a salary for the period of 
five pers and requiring W. to devote his per- 
sonal services to effect the successful manage- 
ment of the business, was terminated by the 
death of W., even if the contract be not re- 
garded as creating a partnership.—Herren vy. 
Harris, Cortner & Co., Ala., 78 So. 921. 


29. Public Policy.—Where, after Galveston 
flood, great quantities of cotton was washed 
from island of Galveston to mainland, agree- 
ment entered into by defendant, who was 
owner of 1,000 bales of cotton, to pay plain- 
tiff $10 per bale for each bale he reclaimed, 
held not unlawful and void, as against good 
morals and public policy, or as tending to in- 
terfere with public justice.—Moller v. Herring, 
uu &.-C. CA, 248 Pod: 6 


30.—Rescission.—Where a contract or right 
to exhibit motion pictures was rescinded by a 
contract to return films and lobby display, other 
party to return cow that had been given in 
part payment for right, the new contract was 
supported by valid consideration.—Nations v. 
Williams, Tex., 203 S. W. 1176. 


31. Damages—Fright.—Though recovery can- 
not be had for fright alone, where tenant, 
standing on stairs awaiting elevator, was both 
frightened and jarred by fall from upper floor 
of 150-pound elevator door, and thereby caused 
to fall, she could recover for injuries due there- 
to.—-Mundy v. Levy Bros. Realty Co., N. Y., 170 
N. Y. S. 994. 


32. Deeds—Conditional Limitation.—In deed 
“upon condition * * * that * * * if said grantee 
herein die before attaining age of 21 said land 
hereby conveyed shall revert to” certain per- 
sons, quoted provision was valid, being condi- 
tional limitation, and was not unenforceable as 
eee eae v. Dazey, Ill, 119 N. E. 











33. Construction of Clauses.—Where com- 
missioner’s deed to purchaser at decretal sale 
refers to records of case which show that it was 
intention of parties to sell all land owned by 
deceased at his death, a general clause imme- 
diately following a specific descréption of 
named tract, and stating that boundary is to 
include all lands therein, will prevail over par- 
—- a’ > alll v. Raydure, Ky., 


34. Eleetricity — Proximate Cause. — That 
owners of building knew of uninsulated condi- 
tion of a wire and failed to remedy the defect 
cannot be held such an intervening cause of 
the death of one coming in contact therewith 
as to require a finding that the negligent act 
of electric company in sending high voltage 
current over wire after knowledge of its con- 
dition was too remote.—International Electric 
Co. v. Sanchez, Tex., 203 S. W. 1164. 


35. Fixtures — Attachment.— Pipe lines for 
placer mining, attached to water bulkhead and 
laid over surface of ground, and giants at- 
tached to end of the pipe line, while taken 
apart and moved each year, are sufficiently at- 
tached to the realty to imply annexation.—Rose- 
bury Nat. Bank v. Camp, Ore., 173 Pae. 313. 


36. Fraud—Expression of Opinion. — Where 
defendant, when he interested complainant in 
the acquisition of a leasehold, stated that it 
could be obtained for $60,000, but when the ne- 
gotiations were actually entered into the owner 
demanded $65,000, defendant’s statements con- 
cerning the $60,000 were a mere expression of 
opinion only.—Reid v. Shaffer, U. S. C. C. A,, 
249 Fed. 553. 


37. Frauds, Statute of—Pleading and Prac- 
tice.—Defendant insurer ciaiming fire policy had 
been avoided by trustee’s sale of property, plain- 
tiff was not required to plead statute of frauds 
in her reply to raise point that because high- 
est bidder signed no writing purported sale was 
ineffectual, but could make such objection un- 
der general denial.—Ogden v. Hartford Fire 
Ins. Co., Mo., 204 S. W. 46. 

38. Fraudulent Conveyances—Insolvency. — 
An insolvent conveying, without consideration, 
to his wife, his valuable interest in land, which 
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they owned jointly, and she then selling, the 
conveyance is fraudulent, and he has an inter- 
est in the purchase price, which is subject to 
garnishment by his creditors in the purchasers’ 
hands.—Barr v. Parkinson Trent Mercantile Co., 
Ark., 203 S. W. 1017. 


39. Gas—Public Service Commission.—That a 
project of extending gas mains, considered as an 
independent entity, will be unprofitable, is no 
ground for refusing to comply with an order of 
the Public Service Commission for such exten- 
sion.—Public Service Commission for First Dist. 
v. New York & Queens Gas Co., N. Y., 170 N. Y. 
S. 1009. 


40. Habeas Corpus—Fine and Imprisonment. 
—Where both fine and imprisonment imposed 
by trial court, considered singly, are each legal, 
when either fine is paid by defendant or im- 
prisonment imposed has been served, other part 
of judgment or sentence becomes at once ex- 
cessive or void part, entitling defendant to re- 
lease on habeas corpus.—People v. Siman, IIl., 
119 N. E. 940. 


41. Highways — Commissioner. — Where in 
highway improvement proceedings one com- 
missioner voted for and another against the or- 
der approving the viewers’ report, and the vote 
of the third who was disqualified by interest 
was found necessary to prevent effectually bar- 
ring any remedy, his vote was justified and 
valid. — Whitesell v. Metsker, Ind., 119 N. E. 
865. 


42. Look and Listen.—The duty of one ap- 
proaching railroad highway crossing to look 
and listen is modified and lessened where two 
cars passed so close together that the noise of 
second approaching the point of collision was 
drowned by that of first which had passed; the 
test being the degree of care a prudent person 
would exercise under like distraction.—Union 
Traction Co. of Indiana v. Haworth, Ind., 119 
N. E. 869. 

43. Speed Laws.— Although the violation 
of the law regulating the speed of automobiles 
operated on highways is negligence per se, and 
is punishable criminally, yet such negligence 
is not actionable for damages unless it was the 
proximate cause of the injury. — Schoellkopf 
Saddlery Co. v. Crawley, Tex., 203 S. W. 1172. 

44. Husband and Wife— Community Prop- 
erty.—Where a husband gratuitously signed as 
a surety on a bond, not being a community en- 
terprise, it would not bind the community.— 
Kanters v. Kotick, Wash., 173 Pac. 329. 

45. Community Property.—Where a mar- 
ried woman conveyed her interest in community 
land, her deed, being a nullity, could not be 
vitalized by her husband’s subsequent acquies- 
cence, but could only be ratified by an act by 
him having essential elements of a conveyance. 
—Losater v. Jamison, Tex., 203 S. W. 1151. 

46. Estoppel.—Husband had right to dis- 
pose of personal property during lifetime with- 
out wife’s consent, and she, after his death, 
cannot impeach gift made by him as fraud 
upon her because made to prevent her acquir- 
ing any’ portion of property. — Redman v. 
Churchill, Mass., 119 N. E. 953. 

47. Injunction — Discretion. — Where proof 
showed that if mandatory writ of injunction 
were issued defendant would lose 15 out of 500 
acres of pasture land of little value, and that 
if temporary writ were not granted complain- 
ant would suffer irreparable. injury in being 
cut off from ingress and egress, even assuming 
that issue whether road was public was in 
doubt, it was proper to restrain obstruction 
of the way.—Lynne v. Ralph, Ala., 78 So. 889. 

48. Insurance — Accident. — Under accident 
policy, where only 10 per cent of the face is 
payable for an injury intentionally inflicted, 
only such amount.can be recovered where in- 
jury was inflicted by an insane person, who 
understood the physical nature and consequences 
of the act, but not that it was morally wrong. 
—Rider v. Preferred Acc. Ins. Co. of New York, 
N. Y., 170 N. Y. S. 974. 

49.——Agency.— An agent of an insurance 
company cannot sue in its own name for a sum 
“due * * * as premium on a policy of in- 
surance sold by the plaintiff to defendant.”— 

















Murphree Ins. Agency vy. Pinnington, Ala., 78 
So. 854. 


50. Evidence.—Where insured, in perfect 
health, was severely beaten by footpads in Sep- 
tember, 1912, and there was evidence that the 
internal effects of the beating caused kidney 
trouble, which progressed from stage to stage 
until he died in June 1913, jury were justified 
in finding that death resulted directly and in- 
dependently of all other causes, through the 
injury.—Bellows v. Travelers’ Ins. Co. of Hart- 
ford, Conn., Mo., 203 S. W. 978. 


_ 51, Forfeiture.—Under life policy, contain- 
ing non-forfeiture provisions, held that, where 
insured failed to pay third premium, which 
was paid from loan value, and he died after 
fourth premium became due, when loan value 
in excess of the indebtedness was not enough 
to pay fourth premium, there could be no re- 
covery on the policy.—Meserole vy. Southwest- 
ern Life Ins. Co., Tex., 203 S. W. 1161. 


52. Indemnity Company.—Where, after due 
notice to insurer of injury by accident to em- 
ploye of insured, insurer refused to defend ac- 
tion by employe against insured on ground it 
had decided it was not liable on policy, as it 
had not been notified of the accident, but there- 
after notified insured that the employe’s action 
could be settled for $150, of which it offered 
to pay $75, which offer was not accepted by in- 
sured, insurer was liable to insured for full 
amount of judgment of $3,000, thereafter re- 
covered by employe against insured.—Carthage 
— Co. v. Travelers’ Ins. Co., Mo., 203 S. W. 











53.——Reforming Policy.—That the beneficiary 
under a fire insurance policy accepted the policy 
and retained it for a long period of time with- 
out reading it does not constitute a defense to 
an action to reform the policy by substituting 
a mortgage clause for a loss payable clause.— 
Connecticut Fire Ins. Co. of Hartford, Conn., v. 
Wigginton, Ark., 203 S. W. 844. 

54. Waiver.— Where the insurer after a 
loss inadvertently demanded payment of a pre- 
mium, the demand was not a waiver of the 
insured’s breach by securing other insurance 
which entitled the insurer to forfeit the policy. 
—Taylor v. National Union Fire Ins. Co., Tenn., 
203 S. W. 830. 

55. Intoxicating Liquors—Importation.—Since 
Act Feb. 20, 1915 (29 St. at Large, p. 140), abso- 
lutely prohibits keeping intoxicating liquors, 
a further reference in section 5 thereof to 
liquors allowed to be imported does not modify 
the previous prohibition, and it is immaterial 
whether the liquors unlawfully kept are im- 
ported.—State v. Bradley, S. C., 96 S. E. 142. 

56. Landlord and Tenant — Agency.—Where 
lessee of apartment disappeared, leaving wife 
and adult daughter in possession thereof, daugh- 
ter does not, by paying lessor some rent after 
disappearance of father, make herself liable 
for unpaid rent under lease after leaving prem- 
ises before expiration of term, the lessor treat- 
ing lease as if in force and bringing action 
} > enealia ecetamamaee v. Finley, Mo., 203 S. W. 
1 6 

57. Conditions in Lease.—Conditions of 
lease that lessee should keep farm in good con- 
dition, properly cultivate it, and not sublet the 
premises nor improperly work the land, and 
should sow at least 20 acres of cow peas as 
directed by the lessor, on breach of any of 
which covenants the lessor could re-enter, were 
conditions subsequent upon breach of which 
the lease terminated.—Clement v. Morris, Ark., 
203 S. W. 1011. 

58. Exclusive Control. — Lessee of the 
ground fioor and basement of a building is not 
liable for personal injuries resulting from a 
fall on the stairway from sidewalk to base- 
ment, where he was no longer in actual con- 
trol of stairway, having subleased basement 
and passed control of stairway to stblessee.— 
aad ke United Cigar Stores Co., N. Y., 170 N. 


. 











59. Negligence.—-The habitual placing, by 
the landlord's janitress, of » defective carpet, 
with a dangerous hole in it, in the hallway 
of a house, for a great length of time, and par- 
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ticularly after being warned, is negligence as 
a matter of law.—Schneider v. Schidlovsky, N. 
Y., 170 N. Y. S. 955. 


60. Obvious Danger. — Where on _ leased 
premises an open barrel, sunk into ground to 
receive waters of a spring, was perfectly ob- 
vious and remained in the same condition ‘be- 
fore and after the letting, the landlord was 
not liable to a subtenant for death of his little 
child falling into the barrel.—Gorski v. Con- 
solidated Rendering Co., R. I., 103 Atl. 907. 


61. Plans and Specifications.—Where land- 
lord leased a building to be constructed ac- 
cording to plans and specifications, tenant can- 
not recover damages on account of defective 
construction of building, rendering it untenanta- 
ble, where plans and specifications were com- 
plied with, there being no breach of contract, 
although heating plant was inadequate for use 
to which building was put and water seeped 
through basement.—Robinson v. Wilson, Wash., 
173 Pac. 331. 


62. Revocation of Lease.—Where a lease 
was revoked and another lease given to an- 
other party, a subtenant of the first lessee who 
had not obtained consent of lessor as required 
could not enjoin second lessee from interfering 
with his possession.—Butts Bros. v. Ennis, Ga., 
96 S. E. 131. 


63. Mandamus—Discretion.--Where nawspa- 
per, having contract with city to print official 
records and proceedings of the council, applies 
for mandamus to compel delivery of official pa- 
pers for publication, court has right, as a mat- 
ter of discretion, to deny writ and compel 
newspaper to enforce: its right by suit for 
breach of contract.—Ellis-Joslyn Pub. Co. v. 
Common Council of City of Lackawanna, N. Y., 
119 N. E. 894, 223 N. Y. 446. 


64. Mistake of Law.—Where district court 
erroneously dismisses appeal upon the ground 
that it has no jurisdiction to entertain the ap- 
peal, and such conclusion is based upon a mis- 
take of law and not one of fact, it can be 
compelled by mandamus to proceed with the 
appeal.—Christensen vy. Christensen, Utah, 173 
Pac. 383 

65. Master and Servant—Assumption of Risk. 
—A railway signal maintainer on the track 
with a tricycle does not assume the risk of 
the master’s negligence in not furnishing a 
headlight for its engine, because the danger 
itself was created and concealed by the negli- 
gent act.—Louisville & N. Co. v. Mullins’ 
Adm’x, Ky., 203 S. W. 1058. 

66.——Casual Employment.— Mere fact that 
employment is for one job only does not nec- 
essarily make it casual, within Workmen’s 
Compensation Act, § 5, excluding from act any 
person whose employment is casual.—American 
Steel Foundries v. Industrial Board, Ill, 119 
N. E. 902. 

67. Course of Employment.— Where two 
boys employed in an ice plant who were sky- 
larking were ordered by the superintendent to 
go to work, and ten minutes later one of the 
boys struck another a blow in the side of the 
head with an ice pick, -fracturing his skull 
and rendering him unconscious, the accident 
was a risk reasonably within the contempla- 
tion of the master and incident to the employ- 
ment under the existing circumstances; the 
master having knowledge of the skylarking.— 
Mountain Ice Co. v® Court of Common Pleas in 
and for Morris County, N. J., 103 Atl. 912. 

68..——Estoppel.—In an action for wages as 
bookkeeper at an agreed salary, it was too late 
for defendant, after the lapse of almost three 
years, to come and assert that the plaintiff's 
services were worthless, when they were ac- 
cepted without serious complaint and with op- 
portunity to know what kind of work was be- 
ing done by plaintiff—Miller v. Owens, Minn., 
168 N. W. 50 

69. Experienced Servant.— Where servant 
was required to explodé dynamite charges, and 
he and his fellow servants were inexperienced, 
as known to master who promised to furnish 
an experienced man and servant relying thereon 
continued work, and was killed by reason of 
inexperience of fellow servant, master was lia- 























ble, unless servant assumed risk of failure to 
furnish experienced servant.—Lusk v. Phelps, 
Okla., 173 Pac. 371. 


70. Interstate Commerce. — The employing 
railroad, being engaged in both interstate and 
intrastate commerce, to relieve itself of the ob- 
ligation to pay compensation under the Work- 
men’s Compensation Act, had the burden of 
showing that at the time of the injury the 
servant was actually engaged in_ interstate 
commerce.—lIllinois Cent. R. Co. v. Industrial 
Board, Ill., 119 N. E. 920. 


71. Risks of Employment.—If defective 
board was left on floor of staging by assistant 
of carpenter employed by hotel owner, for 
whose negligence hotel owner was responsible, 
risk was merely transitory incident of em- 
ployment, assumed by employes of company 
which had engaged to do work on hotel build- 
ing.—Cutcliffe v. Harry D. McIntosh Co., Mass., 
119 N. E. 951. 


72.—--Sharing Profits—Under contract pro- 
viding that employe should receive one-half of 
net profits of his department and have a monthly 
drawing account chargeable against his share, 
where his department yielded no profits, he was 
liable to employer for amount advanced on 
drawing account; advances not being consid- 
ered as salary.— Producers’ Lumber Co. v. 
Guiniven, Pa., 103 Atl. 916. 


73. ‘Waiver.— Workman intrusted with run- 
ning electric motor for hauling switchmen 
through yards, and injured while so doing, was 
in employ of the railroad, although he had not 
submitted to physical examination or been for- 
mally accepted as an employe, since such for- 
malities could have been and were waived by 
putting the employe to work without observ- 
ing them.—Illinois Cent. R. Co. v. Industrial 
Board, Ill, 119 N. E. 920. 


74. -Workmen’s Compensation Act.—Where 
an insurance carrier, liable for the payment of 
a death claim under the Workmen's Compensa- 
tion Act to the next of kin, has taken an as- 
signment from them of the cause of action, 
against the party causing the death, it cannot 
sue thereon; such right of action being in the 
executor or administrator by the direct pro- 
visions of Code Civ. Proc. § 1902, unaffected 
by Workmen’s Compensation Act, § 29.—Trav- 
elers’ Ins. Co. v. Louis Padula Co., N. Y., 170 
N. Y. S. 869. 

75. Workmen’s Compensation Act.—A _ re- 
tail coal dealer who as an adjunct of his busi- 
ness hauled his own coal, and sometimes hauled 
coal for others, was not engaged in carriage 
by land as an extra hazardous occupation with- 
in Workmen’s Compensation Act, § 3, and claim- 
ant injured while hauling coal for such dealer 
was not entitled to compensation; the dealer 
not having elected to come under the act.— 
Fruit v. Industrial Board, Ill, 119 N. E. 931. 

76.——-Workmen’s Compensation Act.—Work- 
men’s Compensation Act does not apply to an 
employer who moved his plant from the state 
before the passage of such act, retaining only 
a sales agency in the state, although the em- 
ploye who was injured in another state con- 
tracted with such employer while the plant 
was in New York.—Smith v. Heines Safety 
Boiler Co., N. Y., 119 N. E. 878. 

77. Mechanies’ Liens—Changes and Altera- 
tions.—-Where owner of leased premises know- 
ingly permits the lessees to contract for im- 
provements, a provision in the lease that changes 
and alterations are to be paid for by the lessee 
does not prevent a lien from attaching in favor 
of one furnishing labor and materials for the 
improvements, whether the latter knows of the 
provision or not.—Loeff v. Meyer, Ill., 119 N. E. 

















78. Mortgages—Record. — Mortgage convey- 
ing to mortgagee estate as security for pay- 
ment of mortgagor’s debt was not absolute con- 
veyance, but contemplated reversion of title to 
mortgagor on SS of debt, so that pro- 
vision for earlier reversion if mortgage was 
prematurely recorded was good and effectual.— 
Pyle v. Pyle, Pa., 103 Atl. 918. 

79. Municipal Corporation — Obstruction in 
Street.—A contractor for tthe city, engaged in 
a work of public necessity which required 
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some obstruction of streets, is not liable for an 
obstruction maintained with reasonable care 
upon a sidewalk, where a reasonably free pas- 
sageway three feet wide between the obstruc- 
tion and a coping was left for pedestrians.— 
Karlson v. Rapid Transit Subway Const. Co., N. 
Y., 170 N. Y. B& 949. 


80. Pleading and Practice—Where woman 
was injured on streets of city September 24d, 
her notice to mayor, which stated injury as oc- 
curring “on or about the ist day of September, 
1913, about 11 a. m.,” was indefinite, uncertain, 
and imparted no notice to city as to the time of 
accident, and therefore did not comply with 
Laws 1913, p. 545, § 1. (Per Graves, C. J., and 
Faris and Williams, JJ.)—Hackenyos y. City of 
St. Louis, Mo., 203 S. W. 986. 


81. Speed Law. —- Owner of automobile 
driven by chauffeur at excessive speed, who did 
not know whether car was going fast or not, 
as he was talking to his wife, violated Code of 
Ordinances of City of New York, c. 24, art. 2, § 
17, providing no person shall permit driving 
of vehicle so as to endanger life, limb, or prop- 
erty.—People v. Harrison, N. Y., 170 N. Y. S. 
876. 


82. Navigable Waters — Accretion. — Where 
plaintiff's land on a navigable stream was 
washed away by gradual change of course of 
such stream, and new land was formed on the 
same place, which was then on opposite side of 
stream, and by accretion was attached to land 
of defendant, latter acquired title to the newly 
formed land.—Bush vy. Alexander, Ark., 203 S. 
W. 1028. 


83. Newspapers— Freedom of Press.—In a 
suit to enjoin the enforcement of a city ordi- 
nance forbidding the sale or distribution of 
certain newspapers during the period of the 
war, whether the freedom of the press as be- 
fore existing should be restricted as a war 
measure is immaterial; such restriction, if to 
be enforced at all, being for the national, and 
not local, authorities.—Star Co. v. Brush, N. Y., 
170 N. Y. S. 987. 


84. Physicians and Surgeons—Unprofessional 
Conduct.—Where a physician prescribed drugs 
for addicts to their use for the mere purpose 
of enabling them to conduct their usual oc- 
cupation, he was guilty of unprofessional and 
illegal conduct.— Knoop v. State Board of 
Health, R. L, 103 Atl. 904. 


85. Railroads—Frightening Animals. — Rail- 
road is not liable for injuries to a driver of 
mules because its locomotive was allowed to 
make a loud noise and to emit steam, causing 
mules to run away, or because after the engi- 
neer signaled the driver to cross the track near 
the locomotive, he allowed the engine to ex- 
haust or emit steam, where the mules did not 
show any indications of being frightened, and 
the engineer had no reason to believe they 
would be frightened, and the emission of the 
steam was not shown to be unnecessary.—Ala- 
bama Great Southern R. Co. v. Halladay, Ala., 
78 So. 854. 


86. Receivership.—Where action is brought 
against railroad company for damages based 
on negligence in operating road, proof that 
road at such time was in possession and con- 
trol of receiver, who had exclusive charge of 
the management and operation of the road, is 
a sufficient defense.—Chicago & E. I. R. Co. v. 
Van Stone, Ind., 119 N. E. 874. 

87. Trespasser.—One who sits down upona 
railroad track and goes to sleep or becomes 
unconscious is a trespasser though at a point 
where persons are accustomed to cross the 
track.—Cornett’s Adm’r y. Louisville & N. 
Co., Ky., 203 S. W. 1054. 

88. Reformation of Instruments — Deed of 
Gift.—Where deed was voluntary gift, and there 
was no delivery made of possession during 
grantor’s lifetime, followed by valuable im- 
provements by or for grantee, court of equity 
will not reform it so as to correctly describe 
land.—Peters v. Priest, Ark., 203 S. W. 1042. 

89. Sales—Condition Precedent.—Where buy- 
er of an interest in crops agrees to assume 
certain obligations of seller, the fact that the 
recital of such consideration is preceded by 

















words— “upon following terms and conditions” 
does not make such agreements conditions 
precedent making sale conditional and not ab- 
ow 2 a of Pageland v. Willis, S. C., 96 
. BE. 159. 


90. Contract.— Under a contract for the 
salé and delivery of the entire output of a 
manufacturing company to a buyer who was to 
pay for the raw material and the wages of 
production, silent as to title to manufactured 
products, it remained in the manufacturer.— 
Enterprise Wall Paper Co. v. Nilson Rantoul 
Co., Pa., 103 Atl. 923. 


91. Passing of Title-—If the purchaser of 
wagons, in a financial statement to the seller, 
misrepresented either his interest in the busi- 
ness or the liabilities and assets, and deceived 
the seller, title to the wagons did not pass to 
the purchaser.—Parlin & Orendorff Co. v. Glov- 
er, Tex., 203 S. W. 1174. 


92. Proposal.-—Written order for flour, sub- 
ject to confirmation by seller at home office, 
merely constituted proposal not binding on 
either party, which might have been withdrawn 
at any time before confirmation by seller with- 
in reasonable time.—J. C. Lysle Milling Co. v. 
Rumph & Tyson, Ark., 203 S. W. 8650. 


93. Specific Performance.—In action for 
specific performance of contract for sale of 
land, where master reports incumbrances on 
land in excess of contract price, and court de- 
crees sale of land to satisfy such incumbrances, 
and proceeds of sale exceed incumbrances, 
plaintiff is not entitled to such surplus.—Bull 
v. Fallaw, S. C., 96 S. E. 147. 


94. Street Railroads—Speed Laws.—Revised 














* Ordinances, City of East St. Louis, 1908, § 1240, 


subsec. 1, providing that street cars shall not 
run “at greater average speed between ter- 
minals than twelve miles an hour,” does not 
limit street cars to a maximum speed of 12 
miles an hour, but merely restricts average 
speed between terminals.—Norton y. East St. L. 

ty. Co., Mo., 203 S. W. 1006. 

95. Treaties—Constitutional Law.—Const. U. 
S. art. 6, providing that all treaties made under 
the authority of the United States shull be su- 
preme law of the land, and judges in every 
state shall be bound thereby, requires courts 
of every state to give effect to all treaties of 
the federal government.—Couch v. State, Tenn., 
203 S. W. 1. 


96. Trusts—Power of Sale-—Where trustees 
appointed by will to pay over net income of 
estate to life tenant are empowered to sell the 
real estate, the power of sale was granted as 
an incident to the administration of the trust, 
and conveyance by one of the trustees after 
resignation of the other was valid, where tes- 
tator did not require joint action.—Striker v. 
Daly, N. Y., 119 N. E. 882. 


97. Waters and Water Courses— Right of 
Way.—Railroad had right, by digging ditch on 
its own property, to drain right of way, and, 
so far as adjoining owner was concerned, had 
legal right to continue ditch on property of 
some one else so as to connect with gully.— 
Ingrando v. Gulf, Cc. & S. F. Ry. Co., Tex., 203 
S. W. 925. 

98. Wills—Devise.—Under a will giving to 
testator’s son one share of the estate, including 
land advanced to him, and instructing that a 
deed to such land be delivered upon testator’s 
death, the estate devised is determinable by the 
limitation in the deed, and not solely by the 
words of the will—Lawrence v. Burnett, S. C., 
96 S. EL. 144. 


99. Trust.— Will whereby testator gave 
residue of estate to executors and trustees, “in 
whose honesty and discretion I have reposed 
special trust and confidence, for certain pur- 
poses which I have made known to them,” etc., 
held to have created a trust.—Blunt V. Taylor, 
Mass., 119 N. E. 964. 


100. Trust Estate—A will giving a life 
estate in “net income” of the property, and em- 
powering executors to lease property, creates 
a trust estate in executors; it being necessary 
for them to pay expenses before payment of 
net income to life tenant.—Striker v. Daly, N. 
Y., 119 N. E. 882, 223 N. Y. 468. 
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